Introduction
Law and compliance are conceptually linked as law explicitly aims to produce compliance with its rules. 1 In a strict view, compliance simply means abiding (by the law). Considering compliance in a legal context, it is not the only effect of legal rules, as rules may affect behaviour even if compliance is not the result. 2 Compliance theory has its foundations in rational choice theory and behavioural economics. 3 Compliance theory has three main 'strands' which, however, have the same general focus on how law abidance should be obtained. For the purpose of this article the first category will be termed "corporate compliance", the second category "State compliance" and the last "regulatory compliance". Each of the three strands of compliance theory has an off-set in rational choice theory, where the reply to non-compliance is monitoring and sanctions, and as a "reaction" thereto a line of argumentation relying on behavioural economics, where the reply to non-compliance is capacity building, transparency and interpretation of rules. 4 The EU public procurement legal regime can be viewed from the perspective of each of the three strands and it can be observed how elements from each are utilised. However, measures that could fruitfully be analysed on the basis of insights from State and regulatory compliance theory dominate. This paper explores how compliance obligations are contained under Directive 2014/24/EU, the main substantive Directive in public procurement. It will be argued that under this Directive there has been an increase in the utilization of public procurement as a means to achieve State and regulatory compliance for policy objectives that sit outside the simple act of buying a good or service. These have expanded over the years in successive legal revisions and can now be observed in all stages of a public procurement procedure. In fact, the increase is so significant that we are now at the cusp of putting the subject matter-contract nexus at risk. The subject matter-contract nexus is a key cornerstone of the entire EU procurement legal framework since it restricts the factors which can be taken into account when awarding a public contract.
Further, the article argues that the growth of compliance in EU public procurement law has not been subject to any logic or specific reasoning but instead appears to be the result of an organic process. This leads to a number of further questions which are briefly addressed but not tackled in this article but warrant further research.
The article is structured as follows. In section 2, corporate compliance theory is outlined and placed in a public procurement context, with examples drawn from Directive 2014/24/EU. In section 3, a State compliance perspective is taken on the public procurement regime, again using examples from Directive 2014/24/EU to illustrate the use of this type of compliance. Section 4 covers regulatory compliance which as it will become visible, is the most prevalent type of compliance within public procurement and the most expanded under Directive 2014/24/EU. In section 5, the compliance ambitions of Directive 2014/24/EU are discussed and our conclusions are put forward in section 6.
Corporate compliance
The strand of compliance theory focussing on corporate compliance is based on a part of rational choice theory called Principal-Agent theory.
5 A Principal-Agent problem arises where one party (the principal) needs the services of another party (the agent), but each party has different interests and information is asymmetric; the principal's challenge is to create an incentive structure which aligns the behaviour of the agent to that desired by the principal. Whereas, traditionally, PrincipalAgent theory was concerned with the separation between ownership and management in companies, 6 the focus of corporate compliance theory is on explaining and advising on how the management level in businesses or public entities may provide incentives to ensure compliance with any rules applicable to the organisation. 7 By devoting resources to ensuring compliance with legal requirements, managers reduce the risk of the organisation being subject to sanctions and negative public exposure. 8 In this context, compliance inducement originates from two sources: i) internal compliance measures and ii) external compliance measures imposed by regulation (see further below on regulatory compliance). Internal compliance measures are needed because a culture of non-compliance with legislative requirements may "naturally" stem from the perceived (competitive) advantage of non-compliance. 9 According to Principal-Agent theory, the solution to non-compliance is contractual and/or based on monitoring systems, 10 the latter however being less effective due to asymmetric information 11 and the unobtainability of perfect monitoring, as well as the cost of attempting to reach such a perfect level of monitoring. 12 An alternative to these ways of furthering compliance of employees are ethics or integrity based systems which rely on persuasion and the creation of a compliance culture.
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2.1 Directive 2014/24/EU from the perspective of corporate compliance theory Corporate compliance theory does not as such explain the features of the rules on public procurement or predict whether they will be complied with or not, as corporate compliance is concerned with company internal measures to ensure compliance with external requirements. This theory is nonetheless relevant to understand the behaviour of economic operators and contracting authorities.
Member States or contracting authorities themselves may also have systems in place to ensure compliance with the public procurement rules. Such systems may be based on internal or external quality control of (specific) procurements or may be automated through the general mapping of invoices to the public contracts or framework agreements entered into by the contracting authority.
14 Although not directly present in Directive 2014/24/EU, these features are enabled via the mandatory transition to electronic procurement the Directive requires. On the private side, several provisions of Directive 2014/24/EU incentivise economic operators to engage in corporate compliance efforts. For example, the exclusion grounds and the obligation to (possibility of) reject(ing) tenders which do not a comply with applicable social, environmental or labour law obligations 15 -"obligations" must be read as legal obligations non-adherence to which may be sanctioned 16 -thus limiting the participation in bidding for public contracts to those economic operators who comply with legal obligations when they conduct business. Another example of corporate compliance in public procurement is the possibility afforded to economic operators to 'self-clean' in case of wrongdoing that could otherwise lead to exclusion from a public procurement procedure. 17 Since the lapse of time would nonetheless 'clean' the economic operator, adopting measures internally to show a change of practice to avoid the penalty of exclusion are a clear example of the procurement system within Directive 2014/24/EU being used as a means to achieve corporate compliance.
State compliance
State compliance theory is concerned with when and why States comply with international treaties and has developed in the fields of international relations and international law, respectively. The approach taken by the Directive leaves significant gaps and raises difficulties related to its interpretation, particularly the scope of provisions, the agents covered, the manner in which the enforcement must be conducted, as well as the consequence of non-compliance.
As for the provisions covered, it appears clear that Article 18(2) needs to be interpreted as an exhaustive list of categories of measures, that is, its command for Member States to enforce provisions is limited to the sources indicated within it. The use of categories of measures makes the actual content of the obligations in Article 18(2) dynamic and difficult to determine. Nevertheless, the enforcement requirement is restricted to provisions originated from within the EU (EU law, national law, or collective agreements) and to the international instruments contained in Annex X. 26 It does not extend to other provisions, either within or outside the EU, ie legal provisions and collective agreements from third countries, even within the GPA parties or other international conventions. In addition, the applicability of all these obligations 27 has to be interpreted in accordance with the general principles of EU law and particularly the four freedoms. As such, they cannot be used to set aside the Posted Workers Directive 28 how the enforcement must be conducted, Article 18(2) leaves a wide discretion to the Member States. Member States may decide to delegate the control of contract performance to contracting authorities or they may decide to rely on already existing administrative structures, such as working environment authorities or environmental authorities.
In any event, it is our view that the obligation created by Article 18(2) is restricted to the performance of the contract, thus covering only prime contractors and sub-contractors, but not the entire supply chain. By consequence, the reach of these provisions is much more limited than could originally be anticipated, both in terms of the supply chain (not covered at all) or their application outside the EU, limited to those contractors and sub-contractors which may be based outside the EU.
Finally, what happens if Member States do not take appropriate measures to ensure that the applicable obligations in Article 18(2) are complied with by economic operators when they perform public contracts? Viewed from the perspective of the enforcement approach, the risk of being subject to a breach of Treaty procedure could be flagged up. However, due to the very uncertain and vague wording of Article 18(2), it could also -from the perspective of the cooperation approachbe argued that the provision is merely a 'reminder' and that Member States (and/or contracting authorities 32 ) already fulfil the obligation to monitor and ensure legally compliant contract performance in Article 18(2) to a certain extent.
Regulatory compliance
Regulatory compliance offers strategies for regulators to ensure compliance with the rules. There are two main schools of regulatory compliance: the deterrence-based enforcement approach and the cooperative enforcement approach. 33 The former advises a confrontational strategy of sanctioning of violators whereas the latter advises a strategy of cooperative governance, bargaining and persuasion. 34 The deterrence-based approach relies on rational choice theory 35 and takes a costbenefit approach to the weighting between: criminals' gains and costs (of punishment if the crime is detected) versus victims' harm; public cost of monitoring, investigating, litigating, enforcing and punishing (cost of imprisonment versus economic sanctions); as well as private cost of preventive measures (which for companies may be imposed by law -e.g. self-monitoring systems) 36 Important elements in the deterrence-based approach include the risk of detection 38 and the dissuasive effect of sanctions. 39 According to the deterrence-based approach, sanctions will effectively prevent breaches of the rules if the appropriate balance, between the cost of committing the breach and the violator's personal utility from committing the violation, is reached. 40 Thus, the deterrence-based approach advises legislators to balance the above mentioned elements in to ensure that any potential violator's personal utility is maximized by obeying the rules rather than by breaching them. 41 From the regulated entity's perspective, in the present context an economic operator or a contracting authority, the goal is individual utility maiximization (e.g. profit maximization or cost minimization) and the optimal level of compliance results from a cost benefit analysis, including the organisational specific costs and benefits only. 42 The cooperative approach relies on behavioural sciences and was developed in the sphere of criminal law focusing on explaining individuals' law abidance. However, the rationale could be transferred to the behaviour of companies and emanations of the State when they act in a regulated area, such as public procurement, rather than in a supervisory function. 43 According to the cooperative approach, morality and legitimacy are two important concepts in explaining compliance with the law. Regarding the former, weight is attributed to the law-abiding nature of humans and their morality (complying with the law because it is the right thing to do) as factors explaining individuals' motivation to abide even in the absence of the threat of severe punishment. 44 Regarding the latter, it is argued that if legal institutions act according to principles of procedural fairness, it will help to sustain and strengthen the ability of legal authorities to encourage individuals and organisations to regulate themselves. 45 Violations of law are explained by incompetence, misinterpretation of the law, or ignorance. 46 The cooperative approach advises that compliance with the law should be encouraged by persuasion, cooperation and conciliation; potential violators should have the benefit of doubt, minor violations should be tolerated, and a rule of reason approach should be adopted to allow for well-reasoned violations. 47 The cooperative approach acknowledges that businesses may be tempted by non-compliance to pursue profits but nevertheless assumes that the majority of corporations are law abiding. 48 The relevance of the deterrence approach is not completely diminished but it should be used only as a last resort for serious violations. The addressees of the public procurement rules are contracting authorities. From a general perspective, the public procurement rules included in Directive 2014/24/EU induce compliance by contracting authorities through tools from both the deterrence approach and the cooperation approach. 50 The deterrence approach is visible e.g.in the Remedies Directive 51 which subjects noncompliance by contracting authorities to specific sanctions. 52 Enforcement is taking place at both the EU and the national levels. At EU level, it is achieved through investigations and infringement procedures initiated by the Commission. At national level, national review bodies rule on complaints from economic operators, who are 'utilised' to monitor contracting authorities' compliance, 53 possibly after having made preliminary references to obtain interpretation of the public procurement rules from the CJEU. 54 The cooperation approach is e.g. visible from the interpretive guidelines, standard forms etc. 55 and from the annual Public Procurement Indicators published by the Commission. 56 Nevertheless, as already indicated above in section 2, the public procurement rules also require compliance by economic operators; thus, below the inducements of compliance in the public procurement rules are made on the basis of regulatory compliance theory for both regulatees contracting authorities and economic operators.
It is fundamental to understand that the regulatory compliance required from contracting authorities and economic operator operates at two distinct levels. The first level ensures that internal rules constraining procurement as an activity are followed up and these are directly connected with the process or act of purchasing works, goods or services. For example, transparency requirements or the need to adopt specific award criteria can be understood within this context, ie the regulatory compliance is internal (or intrinsic) to the act of buying. From this perspective, transparency requirements are a first line of defence against corruption, which in itself is intrinsic to procurement, as corrupt procedure will affect its outcome from a competitive perspective. Imposing e.g. specific procedures or award criteria can be viewed on the basis of the same logic: enforcing specific ways for contracting authorities to award contracts which are still connected with the act of buying itself.
The second level of regulatory compliance is one that is not internal to the process or act of purchasing works, goods or services. Instead, these instances of regulatory compliance constitute the instrumentalisation of public procurement as a means to ensure that external regulatory rules or objectives are complied with. The focus in this section will be on this second level of regulatory compliance as provisions requiring or facilitating the obtaining of external rules and in particular external objectives expanded in scope in Directive 2014/24/EU and provide new constraints on how procurement is to be conducted -without being directly connected with the process of buying. In other words, they exist not to improve procurement itself, but to facilitate and improve compliance with external (State level/Union level) policy objectives, which may or may not have a regulatory nature. As will be clarified, this second level, with a focus on obtaining objectives external to the procurement process or contract object itself, is very visible in the compliance required by economic operators whereas contracting authorities are not as such constrained. They rather serve as promoters or enforcers of the policies external to procurement where the final regulatees are the economic operators.
The various compliance requirements imposed on economic operators are discussed below from a regulatory compliance theory perspective. Due to the high number of observations of regulatory compliance within Directive 2014/24/EU and to frame a systematic discussion, this section follows the stages of public procurement, i.e. selection, award and performance.
Selection stage
At selection stage it is possible to see provisions inducing regulatory compliance to general legal rules at play in general in the exclusion grounds of Article 57 Directive 2014/24/EU. These can be mandatory or discretionary for the contracting authority to apply, but overall they establish a set of obligations economic operators need to comply with so that they can be accepted for a tender. There is a strong deterrent based consequence: non-compliant economic operators are excluded from the competition for public contracts, not just from particular contract procedures, but (possibly) from participating in any procedures for a given period of time. What makes the exclusion grounds relevant for the purposes of this article is that for the majority of these, their nature and objectives are disconnected to the actual contract being tendered. They constitute external policy or regulatory compliance objectives, which are being pursued or enforced via public procurement. However, not all exclusion grounds in Article 57 constitute external regulatory compliance requirements. Bankruptcy, 57 competition violations in that particular procedure, 58 prior failures to fulfil public contracts, 59 and misrepresentation 60 are all examples of exclusion grounds that are intrinsically connected to the task of awarding the contract and influence the decision-making process. They may be connected to policy goals external to that procurement procedure, but at least they do have an internal function in determining which economic operators pose a risk in the performance of that particular contract.
The remaining grounds, however, are external to the procedure and can be aggregated by type:
• Criminal activities such as participation in criminal organisations, corruption, fraud, terrorist offenses, money laundering and child labour;
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• Tax-related offenses, including payments for tax and social security contributions;
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• Professional misconduct;
63
• Protection of competition;
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All these exclusion grounds 65 are not connected with the task at hand of awarding a contract, but instead constitute a way to achieve distinct legal and policy objectives; they could to some degree be seen as further sanctions adding to those which traditionally are imposed to incentivise economic operators' regulatory compliance outside the sphere of public procurement. 66 It is possible to observe as well that some of these compliance mechanisms, under the right circumstances, may be set aside by lawmakers or contracting authorities, so that economic operators can nonetheless participate in the procedure. For example, it is possible for criminal activities under Article 57(1) it i for the economic operator to argue it has changed its practices and undertaken self-cleaning 67 as mandated by Article 57(6) Directive 2014/24/EU. The same provision offers economic operators found guilty of professional misconduct and competition violations similar respite from exclusion. Even offenses related to the payment of taxes, social contributions, and debts to the public sector can be overlooked, however, only if arrangements to pay have been made or if the Member States decide to provide an exceptional derogation due to overriding reasons of public interest. The possibility to self-clean is a sign of the cooperative enforcement approach: economic operators are given the option to adjust their behaviour and prevent future non-compliance. which are yet to be declared illegal should be excluded from public procurement altogether. It should not go unnoticed that the Fair Tax Mark happens to sell a certification scheme for economic operators which checks understanding what tax has been paid and why and [looks] for a tax policy which commits to good practice. 71 As such it has a special interest in ensuring tax-related exclusion grounds are moved from a strictly binary analysis of a legal obligation to a higher standard.
Award stage
Traditionally, the award stage is focused on identifying the best bid in accordance with the award criteria set out at the beginning of the procedure. Even though there were questions under previous generations of Directives of what types of not purely economic criteria the contracting authority could use, the Court of Justice held that all award criteria needed to be linked to the actual subject matter of the contract being performed. 72 Therefore, until Directive 2014/24/EU, the thin red line for an award criterion to be legal or illegal was the degree of connection to the subject matter of the contract at hand. 73 As long as a criterion was connected to the contract it would be considered legal, even if it had a social or environmental component. That has (partly) changed under Directive 2014/24/EU due to its Articles 18(2) and 56(1)1. 74 Article 56(1) of Directive 2014/24/EU maintains that contracts are to be awarded in accordance with the award criteria set at the beginning of the procedure as per Article 67 to 69 of the same Directive. It does include, however, an obligation for the contracting authority to check the tender and bidder compliance with all requirements and selection criteria once again. This is understandable, as those requirements should maintain their relevance all throughout the procedure to avoid strategic behaviour of economic operators. However, paragraph 1 of the said Article 56(1) extends the compliance checks with external legal obligations that are not necessarily (strictly) connected with the contract as it refers to the obligations included in Article 18(2) Directive 2014/24/EU.
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Depending on how the obligations of Article 18(2) have been transposed into national law, the obligation contained therein may be passed from Member States down to the contracting authorities, which then act as enforcing mechanisms for those legal obligations. This is bound to be problematic in practice for at least two reasons. First, all contracting authorities -irrespective of their capacity -are now under the obligation to check the compliance with these legal obligations at the award stage and then during contract performance. 76 Second, it increases the transaction costs for economic operators since they will actively have to prove their compliance with a myriad of legal provisions they may not know in advance whether apply to them or not, and logic dictates that smaller economic operators will find this more difficult. Third, it may easily be misinterpreted as imposing compliance in all activities of the economic operator. This is the real issue raised by Article 18(2) and it is already present, for example, in the United Kingdom.
In England and Wales, the requirements of Article 18(2) are treated at the selection stage, where the focus is on the economic operator and not the tender or the performance of the contract. In fact, Section 3 of the Standard Qualification Questionnaire template 77 entitled "[g]rounds for discretionary exclusion" includes questions about breaches, in the past three years, of environmental, social or labour law obligations anywhere in the world. 78 Although Article 18(2) limits the compliance check to environmental, social and labour law established by Union law, national, collective agreements, as well as those international conventions listed in Annex X of the Directive, contracting authorities in England and Wales are expected to check for any noncompliance by the economic operator anywhere in the world over the last three years. This provision covers, for example the obligation of commercial organisations operating in the United Kingdom and with a yearly turnover larger than 36 million per year to prepare a slavery and human trafficking statement for each financial year. 79 Even though there is no clear obligation not to award the tender to a bidder at fault 80 there appears to be a clear nudge in that direction. Furthermore, whereas Article 56 emphasises tender compliance, e.g. refusing to award a contract to the most economically advantageous tender because it would imply staff would be paid less than the minimum wage, in England and Wales compliance is being asked of the bidder at large: has the bidder violated any of these norms during the last three years? This is a clear extension of the compliance requirements from Directive 2014/24/EU beyond what is admissible under Article 57 of the Directive and a break with the subject matter-contract link.
The provision on abnormally low tenders contained in Article 69 Directive 2014/24/EU is also relevant in the context of regulatory compliance and its increase in scope over the years. The current version displays significant changes compared to its previous version. First, the provision entails an obligation for contracting authorities to verify any tender which appears to be abnormally low. 81 This obligation is of a wide scope, and could be used by contracting authorities -and by unsuccessful competing tenderers -to unveil any assumptions or strategies which the low tender is based on. Whereas the obligation to verify enables contracting authorities to make rational and enlightened decisions about whether a tender is sound or not -which is closely related to the subject matter-contract nexus -it might also uncover any illegal practices and thereby be considered as a tool in ensuring regulatory compliance. 82 Second, the provision entails an obligation to reject tenders which are abnormally low due to non-compliance to applicable Article 18(2) obligations. 83 From the perspective of regulatory compliance, this obligation introduces deterring incentives for contracting authorities, as private enforcement is facilitated and the failure to reject is subject to the usual remedies available in the context of public procurement. Note that the roles are changed, as economic operators (complainants) -instead of contracting authorities -are instrumental in ensuring enforcement in this context and that the compliance obligation covers both the contracting authority (which is supposed to act in a certain way) as well as the economic operator which had to comply with the requirements of Article 18(2) in the first place.
Performance stage
It is possible to observe in the procurement regime's regulation of the performance stage of a public contract that the focus on regulatory compliance with external obligations has evolved over time. Whereas Directive 2004/18/EC was silent in terms of how a contract should be performed and managed, 84 Directive 2014/24/EU includes a small number of rules on contract performance in 81 Article 69(1) of Directive 2014/24/EU. 82 In recent case law, the General Court has developed the concept of an (apparently) abnormally low tender and -in addition to emphasising that the price must cover social legislative requirements (wages and social contributions) and all costs of conducting the technical aspects of the tender -it mentioned the legal requirement not to sell at a loss which is embedded in national legislation of some Member States and which goes beyond the measures mentioned in Article Articles 18, 70, 71 and 72. 85 Articles 71 and 72 sustain the idea that contract performance should be broadly ruled by the same logic as the contract award, that is, that any modifications that are significant should be considered as breaking the award criteria-contract nexus and as such leading to a re-tendering of the contract. 86 Articles 18(2) and 70, however, push the boundaries of the nexus a bit further. The first was explored in detail in sections 2.1 and 4.2.2, the focus will now be on the latter.
According to Article 70, contracting authorities are entitled to impose as conditions for the performance of the contract, any special conditions as long as those are linked to the subject-matter of the contract. The same article provides as examples economic, innovation-related, environmental, social and employment-related performance conditions.
The conditions of Article 70 can be interpreted in two different ways. First, it provides contracting authorities with yet another legal basis to verify if economic operators are complying in the contract performance with legal requirements within the concept of compliance defined in section 4, thus furthering the compliance element of Directive 2014/24/EU as an incidental way to ensure other legal provisions are complied with.
Second, it gives the contracting authority a new legal basis to introduce contract performance clauses that match its policy interests, and as such, the examples provided are an indication of the types of clauses the Directive expects contracting authorities to use. 87 Although these are not the focus of this article -in particular because they are of a contractual rather than a regulatory natureit is important to note three points. First, again, this provision enables contracting authorities to push the envelope of what contract conditions may be laid down, further blurring the lines of what is connected to the subject matter of the contract. For example, is a contract performance clause that requires the creation of apprenticeships for the building of a school connected to the subject matter of the contract? It can be argued both ways: on the one hand, it is connected to the subject-matter of the contract as it is still relevant for the main contract or can be considered to be a second contract within a mixed contract. 88 On the other hand, if those apprenticeships are created elsewhere by the contractor (say on a private building project), the policy objective would still be achieved, but there would be no connection with the actual contract itself. Second, this provision of the Directive could be utilised by Member States to make inclusion of certain contract conditions -such as the obligation to create apprenticeships if relevant to the contract object -mandatory by national legislation and thereby use public procurement to achieve policy goals (a deterrence-or cooperation based tool depending on the specific form). 89 Third, this provision of the Directive needs to be interpreted within the context of EU general law principles of equal treatment and nondiscrimination, as well as free movement of people, goods and services and therefore cannot be used to discriminate against economic operators based in another Member State or be used to distort trade in any way or form.
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Questions raised by the increase of external compliance via public procurement
Sections 2 to 4 showed that the current EU public procurement framework is no longer simply a system designed to achieve a specific aim to help (or constrain) the public sector purchasing activity. It is now clear that the current legal regime contains a significant number of compliance constraints that are not inherent in the act of buying but nonetheless end up shaping the buying decision.
Out of the three types of compliance (corporate, state and regulatory), it is by far the latter that is most prevalent in public procurement today. In addition, it appears most regulatory compliance demands filter down from the Member States and are put ultimately on the shoulders of the economic operators -contracting authorities are means to achieve this compliance. These changes warrant further reflection which are presented here as questions.
Is there any logic to the expansion of compliance requirements in public procurement?
There is no indication that the growth and expansion of compliance has been subject to a specific logic and it appears instead to have grown organically in the normal push-pull of any legislative effort.
91 This is particularly visible in the choice of international labour obligations contained in Annex X to Directive 2014/24/EU-why have those and only those been selected? It could be asked why a similarly exhaustive list has not been produced for the other areas contained in Article 18(2) Directive 2014/24/EU? At a national level, one relatively straightforward reply would be that it is impossible to list all national legislative acts etc. Moreover, the national measures may be dynamic in a sense which the international conventions are not. Therefore, it is up to the Member States to decide on details in the implementation of Article 18(2) Directive 2014/24/EU. 92 This fact however also implies that economic operators will meet different levels of assistance in national law with regard to the fulfilment of the obligations which will be decisive for their successful participation in public procurement procedures.
In addition, why were only these international conventions selected for inclusion 
Why using procurement to pursue external compliance objectives?
As mentioned in the previous sub-section, there appears to be no specific logic or reasoning behind how compliance requirements have grown in public procurement. In consequence, it is unlikely that an overarching sustaining reason for this can be found. We can posit, however, that the haphazard expansion occurred due to the action of pressure groups, which irrespective of their laudable (or not) policy goals have seen public procurement as a tool to achieve their objectives. One of such pressure groups could be Member States acting on behalf of contracting authorities, which previously faced considerable legal uncertainty trying to incorporate political objectives -such as avoiding to award contracts to dishonest tenderers to the detriment of fair competition. Other pressure groups with narrow agendas which, once again, might be laudable but lead us to further questions though: what price is being paid (in higher transaction costs for example) so that those objectives can be pursued? And who is paying those costs of what effectively amounts to private enforcement? Either contract prices are going up (public sector pays), quality goes down (public sector pays), or the cost is absorbed by the economic operators (private sector pays). It would appear though that the cost is not being borne by the beneficiaries (or proponents) of the extra compliance requirements, but a more in depth analysis is required to answer this question comprehensively.
Is compliance via procurement the best way to achieve any given policy goal that requires compliance?
Although the expansion of procurement as a compliance tool has been established, what has not been provided is the analysis of the question if public procurement is the best way to achieved the underlying policy goals and what trade-offs this implies. The answer to this particular question requires significant research beyond the scope of the current article and support from other disciplines such as economics. However, it is relevant to at least consider some of the legal implications contained within it.
As suggested in the previous sub-section, it may be assumed that one issue is cost but other potential trade-offs can be put forward. For example, compliance adds complexity to the system and it has been well established that increases in procurement regulatory complexity lead to a reduction of SME participation in public procurement. It also may lead to a reduction in competition -by increasing compliance requirements it is conceivable fewer economic operators might be able to meet the requirements. Even good intentions may lead to unintended consequences with public procurers (and economic operators) questioning rule changes on information from economic operators that were designed to reduce bureaucracy but so far are having the opposite effect.
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Having said that, it is possible to look at Article 18(2) as an example of a pro-competition regulatory requirement, or at least one that has the effect of deterring economic operators of noncompliance with the underlying labour or environmental obligations and thereby ensuring fair The compliance requirements set forth in Directive 2014/24/EU do not exist in a vacuum and as they are based on a secondary source of EU law (a directive) the interpretation of their reach needs to comply with EU primary law. As such, the boundaries of their interpretation are set by the general principles of EU law (equal treatment and non-discrimination, legal certainty and subsidiarity) and the four freedoms (free movement of goods, capital, services and labour). 94 In consequence, all compliance requirements mentioned in sections 2 to 4 will have to be subject to a restrictive interpretation if and when they constitute an exception to those principles. For example, self-cleaning, the rules for which are not entirely clear and are prone to a casuistic take, is a prime candidate for a compliance mechanism that may well lead to the violation of equal treatment.
Looking at Directive 2014/24/EU, the exact reach of some of its compliance provisions is unclear, particularly Article 18(2) and Article 57 encompassing all three strands of compliance. This issue can be subdivided in two: supply chain ("passing down") and territorial application which we covered above in section 2. They do not apply to all compliance requirements and certainly do not apply to all circumstances. But as above, there are situations where they can be observed.
As for the supply chain, this is still subject to other specific EU rules such as those arising from the customs union, ie rules of origin or customs duties or the Reduction on Hazardous Substances Directive (Directive 2011/65/EU). It is conceivable that some obligations contained elsewhere in EU law may overlap with those of Article 18(2), but the legal obligation would arise from such specific EU rules and their enforcement would be via relevant mechanisms and not as compliance checks within procurement procedures.
Conclusion
In this article we have taken a view of Directive 2014/24/EU from the perspective of compliance theory. The three main strands of compliance theory were described and it was observed that all three (corporate, State and regulatory compliance) can be detected within Directive 2014/24/EU. This is not as such surprising, as the multilevel legal order of the EU warrants compliance tools at all levels of the system. The State and regulatory strands of compliance theory are in particular very prevalent and their influence on the achievement of compliance with rules or objectives, which are not as such inseparable from the act of procuring. In other words, a number of compliance requirements in EU public procurement law appear to have the function of checking (and enforcing) if legal obligations are being observed which are not directly connected with the act of buying.
94 GS Ølykke, "The provision on abnormally low tenders: a safeguard for fair competition?" in GS Ølykke and A Sanchez-Graells (eds), Reformation or Deformation of the EU Public Procurement Rules (Edward Elgar, 2016), 146-169, 163 ff, who in particular highlights the principles of transparency and mutual recognition in this context.
Our analytical focus was on regulatory compliance since it is prevalent at all stages of procurement processes. Some compliance obligations, such as those of Article 18(2), straddle two compliance strands. In this particular case, both State and regulatory compliance are pursued.
The reasoning and logic behind the organic growth of compliance requirements aiming at external rules or objectives in EU public procurement law is unclear. This led to discussion of a number of further questions that warrant further research, such as why is public procurement being used as a compliance mechanism, why the compliance requirements have expanded over time, if procurement is the best means to achieve any policy goal, and the limits to the proliferation of compliance obligations in the context of public procurement.
